DIVORCE LAW ~

Working Under the New Guidelines

For Spousal Maintenance

“New York is not all bricks and
steel....Jt is the place where

" all the aspirations of the West-
ern World meet to form one
vast master aspiration...”™
—H.L. Mencken.

fter almost five years
of battling amongst the
sometimes warring fac-
tions of matrimonial and
family law attorneys, and

" hard on the heels of attempts by -

the courts of this state to navigate
the muddied waters created by the
temporary maintenance guidelines
[DRL §236(B)(5-2)], the New York
State Legislature passed a bill (A
7645; S 5678 of 2015), designed to
bring clarity and consistency to
the determination of temporary
and, for the first time, post-divorce
maintenance awards in divorce and
spousal support proceadings, while
still providing the courts with com-
plete flexibility to exercise their

discretion where strict application

of these yet-to-be-tested guide-
lines would have an unfair result.

The new legislation is the cul-
mination of months of negotiation
and compromise by an informal
group of attorneys convened from
various organizations,? who were
brought together by Justice Jef-
frey S. Sunshine, chair of the Chief
Administrative Judge's Matrimonial
Practice Advisory and Rules Com-
mittee. Over the course of several
months, the group met to address
the oftentimes competing concerns
of low-income earners, domestic
violenee victims, middleclass fami-
lies, and the wealthy. As a result of
significant collaboration, the group
crafted abill, based on what they
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believed to be réasonable and fair
compromises, which became part
of the 2015 legislative package of
the Office of Court Administration.
Having passed both the Senate and
Assembly, it is hoped that the bill
will soon be signed into law by
Governor Andrew Cuomo.

Most significantly, in a water-
shed change, the legislation sets
forth guidelines in the form of a for-

~In-a watershed change,

the legislation sets forth
guidelines in the form of

a formula for post-divorce
maintenance, which
previously was determined
entirely on a discretionary
basis by the courts.

mula for post-divorce maintenance,
which previously was determined
entirely on a discretionary basis
by the courts, centered upon con-
sideration of various enumerated
statutory factors. In addition, there
were no guidelines (either advisory
or mandatory) to assist courts in
determining the appropriate dura-
tion of post-divorce maintenance.
As a result, under preexisting law,
the only “predictable” element of
advice given by practitioners to
their clients about post-divorce
maintenance was that there was
no real, reliable manner of “pre-
dicting” the amount and dura-
tion of such &n award post-trial,
leaving lawyers and litigants alike
effectively “reading tea leaves” in
order to guess at outcome sce-
narios too varied and numerous to
describe.

" of time during post-divorce when

Importantly as well, the new
statute significantly changes the
formula by which courts calcu-
late the presumptively correct
amount of temporary maintenance -
to award, by reducing the amount
of the payor's income to which
the formula applies. In the prior
statute, that “cap” was initially
$500,000 (adjusted, pursuant to a
built-in cost of living adjustment,
to $543,000 as of the present date).
The new statute lowers that income
cap to $175,000, and that cap would
now apply to both temporary
and post-divorce maintenance.

The new legislation is purposely
designed to avoid the potential for
double-counting of income in the
determination of maintenance’
awards where the payor spouse is
also obligated to pay child support.
In addition, while not mandatory,
the statute’s advisory durational |
guidelines permit attorneys to
advise their clients, with some level
of predictability, about the length

maintenance might be paid. i
" Notwithstanding the changes to
the current maintenance law, the
new law—by providing factors

upon which to base deviations i

from the guidelines’ formulas—
preserves a court’s flexibility in

determining the amount of both !

temporary and post-divorce spow-

sal maintenance awards, affording @ |
attorneys the opportunity to argue | |
that the guidelines should not be |
rigidly applied, and that a more ! |
individualized analysis may be ;|

necessary.

The Ability to Deviate

Under the new statute, when
determining maintenance awards,

courts must apply a formula based

on a percentage of the parties’ |
respective incomes, with a cap i
on the payor's income of $175,000
(subject to a COLA provision which
adjusts the cap every two years

beginning Jan. 1, 2016). After apply- .
ing the formula, the court retains -
the discretion to not only deviate -
up or down from the “presump- |
tive guideline amount,” but also to
adjust the award in high-income
cases where the payor ~ » Page8
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« Continued from page 3

spouse’s income eocendsthe cap, -

providing pracntloners with the
opportumty to exercise'their per-
suasive skills in the couz‘\house and

at the negotiating table. The statu-

tory cap need not be viewed as a

| limit, but rather, as a jumping off
| point for those situations where a
strict application of the guidelines

would be unfair or inappropriate. *

Obvyiously; when the payor

spouse has not appeared in the
| action, or has defaulted in pro-

| viding financial disclosure, or the

| court is presented with what it
¢ finds is insufficient or inconsis-

tent evidence to determine each

maintenance, depending on wheth-
er the maintenance payor is pay-
ing child support to the recipient
spouse or not. The prior version of
the temporary maintenance statute
provided only one formula to apply
in all situations; this new two-tiered
approach takes into consideration
the fact that a payor spouse who
is paying child support has less

income available to pay mainte- ]

nance. -
The de;ermmatxon of the pre-

-"sumptive amount of maintenance
. does not necessarily end the

party’s trile income, the court can-

not apply the formula to determine
the presumptive amount of mainte-

| nance. Instead, the spouse seeking

| maintenance need only establish

| his or her needs and the standard
| of living prior to .the commence-
. ment of the action.

“The new statute expressly pro-

vides. that maintenance shall be
| calculated prior to child support
| because the amount of mainte-

| nance awarded must be subtracted
from the payor's income and added

o the payee's income as part of the

. child support calculation. This is
| intended to provide a more real-
- istic and accurate reflection of
| the parties’ respective incomes
- for child support purposes, and .
. to ensure that the payor’s income

" | is ot double-counted as being, in

part, available to pay both child

. and spousal support.

Tn addition, with respect to the
calculation of post-divorce mainte-

| nance, the new guidelines include

| in the définition of income “income
| from income-producing property
. distributed or to be distributed”

in the action, in order to properly
account for the redistribution of
income based upon the realloca-
tion of assets between the parties.

After the incomes of each party
are determined, the guidelines
provide two different formulas to
calculate the presumptive amount
of both temparary and post-divorce

inquiry, however. Rxogmzma that

each case has a2 unique set of facts....-

which may require an individual-

ized determination which varies - N

from the presumptive maintenance

- award, the guidelines provide attor-
neys with the opportunity to con- ..

vince the court that it should make

" adjustments to that award based

'on consideration of one or more
of the numerous factors set forth

'in the statute, where the attorney

for a spouse believes that the pre-
sumptive amount of maintenance
is “unjust or inappropriate.™

The court may adjust the pre-

sumptive award, provided that it -

sets out the specific factor(s) it
considered in a written decision
or on the record, along with the
unadjusted amount and the rea-
sons for the deviation from that
amount, an explanation that cén-
not be waived by either party.
This ability to deviate from the
presumptive maintenance amount
preserves judicial flexibility to take
into account the particular circum-
stances of those matters in which
strict application of the formula
will not sufficiently address the
parties’ needs. (Similarly, the
guidelines preserve judicial flex-
ibility where the payor's income
is above the income cap, as the
court is authorized to award any
additional maintenance it deems
appropriate, so long as it consid-
ers one or more of the statutory
factors and provides its analysis
in writing or on the record.)

One significant basis for an
adjustment of the presumptive
award amount in post-divorce
maintenance determinations

(and also where a party seeks
modification of a future tempo-
rary maintenance award) is the

termination of a child support

award prior to the expiration of
the maintenance term, where the
maintenance award was lower than
it would have been had child sup-
port not been awarded. This factor,
alone, can be a basis for a devia-
tion from the presumptive amount

" of maintenance, and is expressly

included in the new legislation to
ensure that the payee spouse is
awarded an adequate amount.of
maintenance to support himself or

representing the payor spouse
bring to the court’s attention any
ongoing expenses that his or her
client will continue to pay for the
family—e.g., morigage, real estate
taxes, home equity loan, insuranc-
es, health and psychological care,
etc. This new element is a major
step in avoiding the uncertainty
and potential confusion on the part
of practitioners—and, at times, the
courts—about whether the tempo-
rary maintenance award derived
by application of the original tem-
porary maintenance calculations
was intended to cover such basic

This ability to deviate from the presumptive maintenance
amount preserves judicial flexibility to take into account the
particular circumstances of those matters in which strict
application of the formula will not sufficiently address the

parties' needs.

herself, particularly when a child
who lives with the payee spouse
becomes emancipatedsshortly into
the maintenance period.
Presumably, given the ability
to take into account the termina-
tion of a child support award at

tHe time that post-divorce main-

tenance is being calculated in the
first instance, the courts will (if
appropriate) fashion a two-tiered
award at the conclusion of a
divorce action in order to avoid the
necessity for the parties to return
to court when the child support
award has expired.

New Elements in the Statute

A new feature of the statute is
the requirement that, in deter-
mining temporary maintenance
awards, the court “consider and
allocate, where appropriate, the
responsibilities of the respective
spouses for the family's expenses
during the pendency of the pro-
ceeding.” Notably, this is not a dis-
cretionary factor when determining
whether to adjust the presumptive
amount of maintenance. Rather, it
is a statutory requirement. Thus,
it is imperative that the attorney

Trust consider thie parties antici|

- time, then the actual retirement of

household expenses, or whether
a payor spouse could (or, indeed,
should) be directed to pay those
expenses above and beyond the
amount determined by the formula.

Another important aspect of the
new legislation is that the court

pated retirement assets, benefits
and respective retirement eligibility
ages, if ascertainable at the time of |-
decision. If such retirement infor-
mation is not ascertainable at that

the payor spouse, if accompanied
by a substantial diminution of
income, is a basis for a modification
of the award. This new provision is
significant because it specifically
offers attorneys the unique basis
to advocate for a higher, lower or
staged maintenance award based
on future changes to a party's finan-
cial circumstances.

In addition to setting guidelines
for determining the amount of
maintenance, the new bill provides
guidelines for fixing the duration
of maintenance awards. The court
is required to consider the length
of the marriage (the period from
the date of marriage until the date;
of commencement of the action)
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{when determining the duration of
|temporary maintenance. However,
a temporary maintenance award
{must terminate no later than the
|issuance of a judgment of divorce
or the death of either party, with
| courts having the discretion to
limpose further limits. (Note—
caution will need to be exercised
|to ensure the income tax deduct-
| ibility of such awards.)

| The guidelines now set out an
advisory durational formula for
| post-divorce maintenance based
jon the length of the marriage.
| However, because the formula is
| purely “advisory,” the court is still
| able to—and should—consider the
other enumerated factors in the
statute to determine the duration
of maintenance (or whether non-
durational maintenance is appro-
priate) on a case-by-case basis.
Notwithstanding, a post-divorce
. maintenance award must terminate
| onthe earlier to occur of the death
of either party, or the payee’s valid
or invalid marriage, or pursuant to

| tation), thus ensuring that the pay-
ments will be income tax deduct-
ible by the payor and taxable to the
payee under the Intérnal Revenue
~Codé and New York state tax law.

Another critical component of
the new legislation—and perhaps
one of its most significant—is its
modification of the factors for the
court to consider when determin-

| assets.* The new statute eliminates
| alongstanding precedent requiring
| acourt to assign avalue and then
| todistribute aspouse’s “enhanced
| earning capacity” arising from a
| license, degree, celebrity goodwill,
or career enhancement earned dur-
ing the marriage. Nevertheless, the
| new law specifically mandates
| that the court, when determining
| an award of equitable distribu-
| tion, consider the other spouse’s
| direct or indirect contributions to
| the acquisition of the title holder's
| enhanced earning capacity. (It is
| anticipated that there will be litiga-
| tion over whether enhanced earn-
| ing capacity will still need to be
| valued. Presumably, the better view

DRL §236(B)(8)(®) (modification), -
| or DRL §2483(remartiage or cohabi- .

ing equitable distribution of marital |

is that a valuation will no longer

be necessary in the interests of

judicial economy and flexibility.)
Effect—and Effective Date

The guidelines do not impact the

parties’ right to enter into validly

executed agreements which deviate
from the formula and/or the factors,
but it applies only to agreements
entered into after the statute’s
effective date. Notably, the new leg-
islation will not constitute a change
of circumstances warranting a

modification of prior agreements

(or prior maintenance orders).

The revisions to the Tempo--

rary Maintenance Guidelines are -

effective and apply to actions
commenced 30 days after the bill
becomes law, and all other provi-
sions take effect only as to actions

commenced 120 days after the stat-

, ute becomes law.

Conclusion

.Confucius is credited with saying |
“I ¢an try a lawsuit as well as other -
men, but the most important thing
is to prevent lawsuits.™ It was the *
intent of the proponents and cre- :
ators of the guidelines to limit litiga-
tion by providing lawyers and liti- :

gants alike with the tools to settle

their disputes over spousal support

outside of the courthouse and to
limit the incourt contentiousness

of those cases that have to be heard !

by ajudge. The practitioner would

be wise to keep these goals inmind.
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